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Court of Appeals of the District of Columbia 


Xo. 5083. 

Max Pottash, Appellant, 


Robert II. Lucas, Commissioner of Internal Revenue. 


Docket Xo., 11991. 
Max Pottash, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

For Taxpayer: George H. IT. Goodlier, Esq., and S. Henry 
Rosenthal, C. P. A. 

For Commissioner: A. 11. Murray, Esq., Stanley (L Pear¬ 
son, Esq., and S. Faulkner, Esq. 

I 

Docket Entries. 

1926. 

Feb. 13. Petition received and tiled. 

“ 20. Copy of petition served on Solicitor. 

“ 20. Notification of receipt mailed taxpayer. 

Mar. 25. Answer filed bv Solicitor. 

“ 29. Copy of answer served on taxpayer. Assigned to 

General Calendar. 

1927. | 

July 28. Motion to consolidate with Dockets #11990 and 
11992 for hearing, filed by taxpayer. See 
#11990. 

“ 28. Granted. Both sides notified. 

Dec. 6. Hearing date set 1-31-28. 

29. Application for order to take depositions Max 
Pottash, et ah, filed by taxpayer. See —11990. 
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1928. 
Jan. 3 


i i *>i 

♦ > i. 

Feb. 1. 


Feb. 14. 

Mar. 31. 

Mav 29. 
• 

July 5. 

10 . 

* * OG 
— o. 

Aug. 1. 
1929. 


Objections to order to take deposition filed by 
Gen. Counsel. See #11990. 

Order denying application for order to take depo¬ 
sitions, entered. See #11990. 

Hearing had before Mr. Smith on merits. Sub- 
mitted. Briefs due in GO da vs. Amendments 
to pleadings and to answer dictated into the 
record. 

Transcript of hearing of Jan. 31, 1928 and Feb. 
1, 1928, filed. 

Brief filed by taxpayer. See #11990. 

Findings of fact and opinion rendered. Air. 
Smith. Judgment will be entered under Rule 50. 

Notice of final settlement filed by G. C. 

Hearing set on settlement 8-1-28. 

Consent to settlement filed bv taxpaver. See 
#11990. 

Order of redetermination, entered. 


Feb. 


4 * 



4 4 


Q 


1. Stipulation of venue filed. Ct. of Appeals, Dist. 
of Columbia. 


1. Petition for review with Assignments of Error 


filed by taxpayer. 

1. Proof of service filed. 

2. Motion to enlarge time to June 1, 1929, to prepare 

evidence and transmit documents to Ct. of Ap¬ 
peals, filed by taxpayer. 

2. Order enlarging time to 6-1-29 for preparation of 
evidence and delivery of record papers, entered. 


May 31. Motion for enlarging time to 8-1-29 for prepara¬ 
tion of evidence and delivery of record papers, 
filed by taxpayer. 

June 1. Order enlarging time to 8-1-29 for preparation of 
evidence and delivery of record papers, entered. 

July 27. Notice of hearing 8-14-20 on approval of state¬ 
ment of evidence. 

24. Hearing had before Mr. Smith on approval of 
statement of evidence (11990) Cont'd to 8-14-29. 
29. Motion to enlarge time to Sept. 1, 1929, for prepa¬ 
ration of evidence and transmission of docu- 


i i 


i . 
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Aug*- 


i i 
i i 


i 4 


4 4 


4 i 


Oct. 


ments to tlic Court of Appeals of tlie Ipistrict 
of Columbia, filed by taxpayer. 

July 29. Order enlarging time to Sept. 3, 1929, for prepa¬ 
ration of evidence and delivery of record pa¬ 
pers, entered. (See Docket 11990) 

14. Hearing bad before Mr. Smith on approval of 
statement of evidence (11990) Cont. one week. 
14. Order of continuance to Aug*. 21, 1929, entered. 
21. Hearing had before Mr. Smith on approval of 
statement of evidence ( — 11990). Assigned to 
Mr. Smith. 

23. Pnecipe filed bv taxpayer. Proof of service 
thereon. 

31. Counter Praecipe filed by Gen. Counsel. 

Sept. 3. Motion for extension to Oct. 3, 1929, to prepare 
evidence and transmit documents, tiled by tax¬ 
payer. 

3. Order enlarging time to Oct. 3, 1929, to prepare 
evidence and transmit documents, entered. 

3. Motion for extension of time to Xov. 3 to complete 

and transmit record filed bv Gen. Counsel. 

• - . i 

3. Order enlarging time to Xov. 4,1929, for prepara¬ 
tion of evidence and delivery of record, ejitered. 
16. Amended praecipe tiled with proof of service 
thereon. 

16. Stipulation that amendment be transmitted to the 
Court of Appeals (District) filed. 

Xow, October 24, 1929, the foregoing docket entrie^ certi¬ 
fied from the record as a true copy. 

[Seal Board of Tax Appeals.] 

B. D. GAMBLE] 

Clerk U. S. Board of Tax Appeals. 
Filed Feb. 13,1926. 

United States Board of Tax Appeals. 

Nocket Xo., 11991. 

Appeal of Max Pottash, Philadelphia, Pennsylvania. 

Petition. 

The above-named taxpayer hereby appears from the de¬ 
termination of the Commissioner of Internal Revenue set 


i i 


i i 


11 


o 
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forth in his deficiency letter (Bureau symbols 11 :L :A.j: 
BFC-3777-60D) dated December 18, 1925 and as a basis of 
his appeal sets forth the following: 

1. Taxpayer is a citizen of the l nited States and resides 
at 41 It) Parkside Avienue, Philadelphia, Pennsylvania. 

2. The deficiency letter, a copy of which is attached 
hereto as Ivxhibit “A", was mailed to taxpayer on Decem¬ 
ber 18, 1925. 

3. The taxes in controversy are income tax and penalty 
for the calendar year 1D17 and are less than $10,000.00 
to-wit: 

Tax liability determined by Commissioner. $2,469.31 

100/7 penalty asserted by Commissioner. 2,469.31 

Total tax and penalty $4,938.62 

Less original assessment. 533.81 

Additional tax and penalty claim by Com¬ 
missioner 4,404.81 

Deficiency admitted by taxpayer . None. 

4. The determination of tax contained in said deficiency 

* 

letter is based upon the following errors: 

(a) In computing net income for 1917 the Commissioner 
has overstated taxpayer's share in the profits of Pottasli 
Brothers partnership. 

(/>) The Commissioner is in error in asserting a 100% 
fraud penalty in connection with any tax liability for 1917. 

5. The facts upon which taxpayer relies as a basis 
4 of his appeal are as follows: 

(a) Taxpayer is a member of the partnership Pot- 
tasli Brothers, Philadelphia, Pennsylvania, and through¬ 
out the year 1917 owned a one-half interest therein. He 
rendered an income tax return for 1917 and reported there¬ 
in his share of the profits from said partnership as re¬ 
flected on the partnership books. 

(b) As the result of an audit of the 1917 return of Pot- 
fash Bothers, the Commissioner hes increased the tax¬ 
payer’s share of the profits in said partnership, which in¬ 
crease gives rise to the error noted in paragraph 4a above. 
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(c) Iii addition to increasing* taxpayer's income as stated 
above the Commissioner lias asserted a 100/r penalty un¬ 
der section 3176 of the Revised Statutes of tlie United 
States as amended bv Section 16 of the Revenue Act of 
1016. The asserting of this penalty gives rise to jhe error 
noted in paragraph 4b above. 

(d) At the time of mailing his said deficiency letter to 
taxpayer, the Commissioner also mailed a deficiency letter 
to Pottash Brothers which is being appealed froin to the 
Board of Tax Appeals concurrently herewith. Inasmuch 
as the outcome of this appeal is dependent upon| the de¬ 
cision in that case, it is assumed that the two easels will be 
consolidated for trial and the petition of Pottash brothers 
is now specifically referred to and by incorporation made a 
part hereof. 

6. Taxpayer in support of his appeal relies upon the 
propositions of law stated in the appeal of Pottash Broth¬ 
ers above referred to and upon the further proposition that 
a 1000 penalty cannot be assessed, except upon [positive 

evidence that the return was willfullv false or fraudulent. 

• . | 

Wherefore taxpayer respectfully prays that thi[s Board 
may hear and determine his appeal. 

GKO. E. H. GOODXEljx. 

GEO. E. 11. GOODXER, 

Counsel for Taxpayer. 

Munsey Building, Washington, D. C. 


o 


ized to 

ne read 
tin con- 


StaTE 0 F 1 > E X X SYLVA XIA, 

Couniy of Philadelphia: 

Max Pottash, being duly sworn, says that he is jtlic tax- 
payer above-named and as such is duly author 
verify the foregoing petition: 

That, he has read the said petition, or had the sai 
to him, and is familiar with the statements there 
tained and that the facts therein stated are true except such 
facts as are stated upon information and belief and those 
facts he believes to be true. 

(Signed) MAX POTTASH. 

Sworn to before me this 9th dav of Februarv, 19l 6. 

(Signed) CHARLES WEIXBERG, 

[seal.] Sol ary Public. 

My commission expires 6th day of March, 1927. 
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Exhibit **,V" 

Form X P-2. 

Treasury l )r]>arJ niriil, Washington. 

Off ire of ('ommissiouer of Internal Revenue. 


December IS, PJ2n. 


IT:E :Aj. 

BF( ’-3777-GO I >. 


Mr. .Max Pottash, 

411f> Parkside Avenue, 

I Tiladelphia, Peiinsvlvania. 

Sin: 

A further examiiujilion of your income tax return for 
1!>17 discloses a deficiency in tax and a liability for a pen¬ 
alty as shown by the attached statement. 

In accordance with the provisions of Section 2<4 of the 
Revenue Act of 1 P21, vou are allowed fit) da vs from the 
date of this letter within which to tile an appeal to the 
Board of Tax Appeals contesting in whole or in ]>art the 
correctness of this determination. 

Where a. taxpayer has been given an opportunity to 
appeal to tin* Board of fax Appeals and has not done so 
within GO days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in respect of any 
part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to tile an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiencv 
and forward it to the Commissioner of internal Revenue, 
Washington, I). (A. for the attention of IT:E:Aj-BFC-3777- 
GOI). Tn the event that you acquiesce in a part of the de¬ 
termination. the agreement should be executed with respect 
to the items agreed to. 

Respect full v, 

D. II. BLAIR, 

Commissioner , 

(Signed) By 0. R. NASII, 

Assisi ait t fo the Commissioner. 

Enclosures: Statements, Agreements—Form A. 
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7 Statement. 

In re Max Pottash, 411(5 Parkside 

Pa. 

1917. 

Salarv . 

Partnership profits . 

Total. 

Taxes paid . 

Interest paid . 


com. ixt. revJ 7 


Avenue, Philadelphia, 


$147.50 
360 00 


ft 3,454.49 
125,930 67 

$31,385 16 

507 50 


Xet Income . $30,877.66 

Exemption . 2,400.00 

Subject to normal tax at 2%, Act of 1917. 28,477.66 

Additional exemption . 2,000.00 

Subject to Normal tax at 2%, act of 
1916. [26,477 66 

i 7 


Normal tax at 2%- 
Normal tax at 2%- 
Surtax . 


-1917 

-1918 


Total tax liability. 

100/7 penalty as provided in See. 
3176, Act of 1917. 


$569 6o 
329 35 
1,370.31 

$2,4(59 31 

2,469 31 


Total tax and penalt y. $4,938 62 

Original assessment . 533 81 

Further tax and penalty... $4,404.81 (Waiver) 

The income as shown above is based open the distributive 
interest of the partnership, as set forth in detail in a sepa¬ 
rate communication from this office covering tlie partner¬ 
ship. 

The Solicitor of Internal Revenue, after careful recon- 
sideration of vour case, holds that the evidence Ion file is 

1 7 

not sufficient to warrant the removal of the penalties indi- 
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cat eel in Bureau letter of Jan. 18, 1024, and they are, there¬ 
fore, reasserted in this letter. 

Now, October 24, 1020, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Hoard of Tax Appeals. 

8 Filed Mar. 25, 192b, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo., 11001. 

Appeal of Max Pottasii, Philadelphia, Pennsylvania. 

A tisicer. 

Now comes the Commissioner of Internal Revenue, bv 
his attorney, A. \V. Gregg, Solicitor of Internal Revenue, 
and for answer to'the petition tiled in the above-entitled 
appeal, admits and denies as follows: 

(1) Admits the allegations set forth in paragraphs 1, 2 
and 3 of the petition. 

(2) Admits that taxpayer was a member of the partner¬ 
ship of Pottash Brothers, Philadelphia, Pennsylvania, dur¬ 
ing the taxable year 1017 and owned a one-half interest in 
said partnership. 

(3) Admits that taxpayer made an income tax return 
for the taxable year 1917. 

(4) Denies that 'taxpayer reported in said income tax 
return for the taxable year 1017 his share of the protits 
of said partnership known as Pottash Brothers, Philadel¬ 
phia, Pennsylvania, as rellected by the books of said part¬ 
nership. 

(5) Admits that as a result of an audit of the 1017 return 
of Pottash Brothers the Commissioner has increased tax¬ 
payers' net income by the amount of the distribu- 

0 tive share of the earnings of the partnership as deter¬ 
mined bv the Commissioner for the taxable year 


1917. 
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I 

(0) Admits that the Commissioner proposes! to assess 
against taxpayer the 100% penalty imposed hy Section .*1170 
R. S. as amended. 

(7) Admits that at the time of mailing the deficiency 
letter dated December 18, 1925, the Commissioner also 
mailed a deficiency letter to the partnership ojf Pottash 
Brothers, Philadelphia, Pennsylvania, which is now pend¬ 
ing before the United States Board of Tax Appeals. 

(8) Denies generally and specifically each and every alle¬ 
gation contained in taxpayer's petition not hereinbefore 
admit!ted, qualified or denied. 

i 

Propositions of Law. 

(1) Taxpayer's net income was properly determined 
under the applicable provisions of the Revenue A(jt of 1916, 
as amended bv the Kevenue Act of 1917. 

(2) In case a false and fraudulent return is wilfully 
made, the Commissioner is empowered and required to add 
to the tax 100 percentum of its amount. 

Wherefore it is prayed that the taxpayer’s appeal be de¬ 
nied. 

A. W. GREGG, 

Solicitor of Internal Revenue , 
Attorney for Commissioner of Internal Revenue. 

! 

Of Counsel: 

ARTHUR H. MURRAY, 

Special Attorney , Bureau of Internal Revenue. 

\ 

Now, October 24, 1929, the foregoing* answer i certified 
from the record as a true copy. 

| Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

i 7 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. Filed Oct. 16, 


United States Board of Tax Appeals. 
Docket No., 11091. 

Max Pott as ii, Petitioner, 


Commissioner of 'Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties that the following proceed¬ 
ings took place at the time of the trial on January 31, 1928. 
and that they should be transmitted to the Court of Ap¬ 
peals of the District of Columbia, as part of tin* record in 
this case, viz: 

Petitioner amended his petition by adding thereto a para¬ 
graph numbered 4(r) reading as follows: 

‘‘4(c) In computing the net income of the petitioner the 
Commissioner has included therein the distributive share 
of the income of Pottash Brothers as computed by him, 
reduced by the excess profits tax due from the partnership 
as computed by him, but has not deducted from the net in¬ 
come of petitioner his share of tin* excess profits tax paid 
by the partnership as provided by law: furthermore in 
arriving at petitioner's distributive share of the profits 
of said partnership the Commissioner has reduced same 
only by the excess profits tax of the partnership as com¬ 
puted by him, whereas he should have reduced same by 
both the excess profits tax and the penalty as computed 
bv him.” 


To this amendment respondent entered a general denial. 

; CEO. E. H. CtOODXER, 

Counsel for Petitioner. 

C. M. CHAREST, 

Counsel for Respondent. 
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Now, October 24, 1925), the foregoing stipulatioji certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] } 

B. D. GAMBILe, 

Clerk l 7 . S. Board of Tax Appeals. 

11 A true copv. Teste: 

B. D. GAMBILE, 

('lark r. -S'. Board of Tax Appeals. 

United States Board of Tax Appeals. 

P ottasit Brothers. Petitioner, 


Commissioner of Internal Revenue, Respondent 
Max Pottasti. Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Harry Pottasii, Petitioner, 


Commissioner of Internal Revenue. Respondent. 

Docket Nos. 11990, 11991. 1199*2. j 
Promulgated May 29. 1928. 

1. Where a partnership computed its net income in the 
year 1917 upon the basis of net worth on January 1, 1917, 
and net worth on December 31, 1917. and the net worth at 
the close of the year was determined upon a different basis 
from that at the beginning of the vear the increase in the 
net worth will not necessarily reflect the profits of the part¬ 
nership for the year. For lack of evidence enabling the 
Board to determine the true gain of the partnership for 
the vear the addition to net income made bv the Commis- 
sioner of an amount claimed to represent the cost of mer¬ 
chandise on hand at the close of the year is approved. 
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2. The returns madb by the petitioners for 1917 were not 
fraudulent and the penalty for the filing of fraudulent re¬ 
turns was not incurred. 


3. The partnership was dissolved on or about September 
1, 1924. Thereafter, on December 3, 1924, the partnership 
by one of its partners executed a consent in writing for the 
purpose of extending the period within which deficiencies 
for 1917 might be determined against the partnership, such 
consent being one of a chain of consents extending the 


time for assessment of deficiencies. Held, that the assess¬ 
ment and collection of the deficiency against the partner¬ 
ship is not barred by the statute of limitations. 


George E. II. Goodner , Esq., and S. Henry Rosenthal, 
C. P. A .. for the petitioners. 

A. II. Murray, Esq., and Stanley B. Pierson. Esq., for the 
respondent. 


These proceedings, consolidated for the purpose of hear¬ 
ing and decision, are for the redetermination of deficiencies 
in profits tax for 1917 against Pottash Brothers, a 
12 partnership, of which Max Pottash and Harry Pot¬ 
tash were the partners. On December 18, 1925, the 
Commissioner notified Pottash Brothers of a deficiency in 
profits tax for 1917 of $26,596.21 and a 100 per cent pen¬ 
alty for the filing of a fraudulent return, making a total 
tax and penalty alleged to be due of $53,192.42. On tin* 
same date the Commissioner notified Max Pottash of a total 
tax liability in respect of his income tax for 1917 of $2.- 
469.31 to which was added a 100 per cent penalty, making 
a total alleged tax and penalty of $4,938.62 against which 
there was credited an original assessment of $533.81, leav¬ 
ing a net tax and penalty alleged to be due of $4,404.81. ()n 
the same date the Commissioner notified Harry Pottash of 
an alleged deficiency in tax and penalty of $4,404.81 which 
amount was arrived at in exactlv the same manner as in- 
dicated above for Max Pottash. 

The issues raised in the petition of Pottash Brothers. 
Docket Xo. 11990, are as follows: 

(1) That the Cotnmissioner has overstated the net in¬ 
come for 1917 in the amount of $12,600 and has understated 
the invested capital for 1917 in a like amount, due to the 
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fact that lie has treated a sale which was consummated in 

December, 1916, as if made in January, 1917. 

* . . * ' | 

(2) That the Commissioner lias overstated netj income 

for 1917 in the amount of $8,797.53 and has understated 

invested capital for 1917 in a like amount, all of which is 

due to understating the cash on hand on January lj 1917. 

(3) That the Commissioner has overstate! income 

13 for 1917 in the amount of $2,113.12 and understated 
invested capital for 1917 by the same amount, due 

to the fact that he has failed to recognize loans outstanding 
on January 1, 1917, of said amount. 

(4) That the Commissioner has increased its income and 
understated its net worth and invested capital on January 
1, 1917, in the amount of $3,326, which amount represents 
investment payments made by petitioner to a building and 
loan company up to that time. 

(5) That the Commissioner has increased net income 
for 1917 in the amount of $34,323.22, due to the fact that 
he has excluded cost of purchase for the year in that 
amount. 

(6) That the Commissioner has increased net income for 
1917 in the amount of $2,060.43 by failure to allow bad 
debts charged off in that vear. 

(7) That the Commissioner has asserted a penalty of 
100 per cent upon the tax computed for 1917 under the pro¬ 
visions of section 3176 of the Revised Statutes of the 
Cnited States, as amended by section 16 of the Revenue 
Act of 1916. 

(8) That in computing the net income to be shared by 
the partners the Commissioner has reduced tin* total net 
income by only the amount of the profits tax butj not ihe 
penalty. 

(9) That assessment of any tax for 1917 is barred by 
the statute of limitations because the period in which to 
assess had expired and the Commissioner was without a 
valid waiver at the time of issuing his deficiency ljotice on 

December 18, 1925. j 

14 (10 That any assessment made against it! can not 
now be collected because the partnership of Pottash 

Brothers was dissolved in September, 1924, and all its 
assets passed to a successor corporation on that date; and 
that said partnership had ceased to exist prior to the is¬ 
suance of said deficiency notice on December 18, 11925. 
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The i > s ues raised in the petition- of Max Pottash, Docket 
.Vo. 11 991. and Harry Pottash, Docket Xo. 11992, are as 
follows: 

(11) That the Commissioner lias overstated tin* 1917 in¬ 
come of tin* partnership of Pottasli Brothers as set out in 
the foregoing issnl*s and lias therehv overstated each peti- 
tioner's share* of said income. 

(12) That tin* Commissioner has erred in his method of 
computing the distributive shares of the partnership in¬ 
come for 1917 in that while tin* Commissioner has reduced 
-he partnership income by the amount of the profits tax 
paid by the partnership, as required by the 1917 profits- 
tax law, he has not reduced each individual member's dis¬ 
tributive share of said net partnership income by the said 
individual's proportionate share of the profits tax paid by 
tlie partnership. 

(13) That the Commissioner is in error in asserting* the 
100 per cent fraud penalty in connection with any tax lia¬ 
bility of the individual partners for 1917. 

Find'mas of Fact. 

Pottasli Brothers was a partnership organized in 1904, 
the members of which were Max Pottasli and Harry Pot- 
tasb, ea**h owning a b() per cent interest therein. The part¬ 
nership was engaged in the manufacture of burlap 
lb bags in Philadelphia, Pa., and continued in such 
business until September, 1924, when it was dis¬ 
solved and succeeded by a corporation known as Pottasli 
Brothers Co. This corporation took over all of the assets 
of : he i redeoessor part nership. 

The partnership kept regular hooks of account on the 
accrual basis throughout the years 1917 and 1918. Prior to 
1917, the books of account wore in rather a deplorable con¬ 
dition, more or less single entry books. At the close of 
1916. a certified public accountant was called in to make an 
audit of the books. He prepared a balance sheet of the bus¬ 
iness as of January 1. 1917, in order to put the hooks on a 
double entry basis and opened a set of books on that basis. 
The bookkeeper who had kept the books for 1916 was em¬ 
ployed to keep the books on a double entry basis for 1917. 
She was given instruction by the accountant and to a cer¬ 
tain extent he supervised the keeping of the books in 1917. 
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An entirely new ledger was opened as oi' January 4 , 1917, 
and balances from the old ledger were transferred fjhereto. 
The same accountant made an audit of the books for the 
year 1917. He discovered that the bookkeeper hat. made 
numerous errors therein and the 1917 ledger was not closed 
but a net worth statement and balance sheet was prepared 
at the end of 1917 and a new ledger opened on January 
1, 1918 based thereon. This accountant prepared income- 
tax returns for the partnership and for the individual part¬ 
ners for 1917. He made his computation of income,of the 
partnership by deducting from the net worth of the 
lb partnership as found by him at the close of 1917, the 
net worth of the partnership as determined by him 
at January 1 , 1917. The balance sheets at January 1 , 1917 
and December 31, 1917, attached as exhibits to the Income 
and profits-tax return filed for the partnership foil- 1917 
are as follows: 


January 1 . 1917. 


Assets: 

Cash . $13,013.49 

Accounts Receivable . 69,956.49 

Merchandise Inventory . . 135.200.00 

Building & Loan Investment 3,326.00 

Real Estate. 109,800.00 

Machinery Fixtures, Wagons, etc. 13,350.00 


Total Assets 

Liabilities: 

Accounts Payable 

Notes Payable . 

Real Estate First Mortgages 
Building & Loan Mortgages 

Accrued Expense. 

Capital . 

Total . 


$15,904.00 

48,759.11 

50,850.00 

27,900.50 

5,105.87 

196,126.50 



1 

I 

i 


1 

1 


$344,645.98 
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December 31, 1917. 


A sseti$: 


Cash ...... 

Accounts Receivable. 

Merchandise Inventory . 

Building & Loan Investment 

Real Estate . 

Machinery Fixtures Trunks, etc 


$5,966.57 

72,332*26 

142,820.00 

4,070.00 

111,300.00 

12,108.62 


Total Assets 

Liabilities: 

Accounts Pavable 

Bills Payable. 

Real Estate First Mortgage 
Building Loan Mortgages 
Capital 


» 



148,597.45 


$6,905.35 

57,876.29 

48,850.00 

24,252.50 

210,713.31 


Total 


$348,59 1 .45 


18 The gain for 1917 arrived at in this manner was 
$14,586.81, which is the amount of net income of the 
partnership reported in the income and profits-tax return, 
Form 1102. 

In auditing this return after an investigation of the books 
and records the Commissioner increased the net income of 
the partnership for 1917 to $78,457.56 and fixed the net 
worth on January 1, 1917 (and therefore the invested cap¬ 
ital) at $166,192.41. 


In arriving at its net worth at January 1, 1917, the part¬ 
nership included a cash balance on hand of $13,013.49. The 
Commissioner reduced the cash balance by $8,798.13, 
therebv reducing the net worth at January 1, 1917 in a like 
amount and increasing the net income bv the same amount. 
The cash balance on January 1, 1917, as shown by the cash 
book, was $13,013.49. The partnership had three bank 
accounts on January 1, 1917 and the reconciliation between 
the check book stubs and the bank pass books and the cash 
book discloses a total cash balance of the same amount, 
namely, $13,013.49j The Commissioner arrived at the cash 
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balance on January 1,1917, by taking the difference between 
the cash receipts and disbursements of the partnership for 
the month of December, 1916, amounting to $4,214.32 and 
to this amount adding $1.04 alleged petty cash accopnt, thus 
arriving at $4,215.36, the cash balance which he used in 
the computation of the deficiencies. 

In arriving at its net worth at January 1, 1917, the part¬ 
nership included therein $12,600 representing an (account 
receivable from the Philadelphia Ceiling & Stevedore 

19 Co. This account was charged on the partnership 
books as of December 22, 1916, and appears as an 

account receivable on January 1, 1917. The account rep¬ 
resents a sale of 100,000 burlap bags made to the Philadel¬ 
phia Ceiling & Stevedore Co. early in December, 1^)16, for 
delivery within ten davs from the date of the order. The 
bags which were to be used in loading a ship were made 
by Pottash Brothers and delivery tendered to the Philadel- 
phia Ceiling & Stevedore Co. on schedule time. Dub to de¬ 
lays in loading the ship the company could use only 55,500 
of said bags before January 1, 1917 and had no place to 
store the others. Accordingly, Pottash Brothers delivered 
55,500 of the bags before January 1, 1917 and retained in 
its warehouse the remaining 44,500 subject to tljie pur¬ 
chaser’s orders. These were not included in the partner¬ 
ship inventory taken December 31, 1916. On its bboks of 
account Pottash Brothers treated the transaction ai a sale 
of bags in 1916. The Commissioner treated this sale as a 
sale made in January, 1917, based upon his information that 
payment of $12,600 was approved by the receiving cjlerk of 
the Philadelphia Ceiling & Stevedore Co. on January 8, 
1917. By so doing the Commissioner reduced Pottash 
Brothers’ net worth on January 1, 1917, in the amount of 
$12,600 and likewise increased its income by the same 
amount. 

In arriving at its net worth at January 1, 1917, the part¬ 
nership included therein as accounts receivable loans in the 
amount of $2,159.69. The Commissioner allowed $46.57 
of this loan account to stand and excluded from the part¬ 
nership net worth the balance of $2,113.12 and thereby in¬ 
creased net income in the same amount. The items 

20 making up this loan account claimed by pottash 

3—5083a 
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Brothers appear in tlie parnership’s 1917 ledger as 
follows: 


Page *284 Harry Pottasli. $1,504.28 

44 400 A. Pottasli. 534 41 

44 330 Frank Clapp. 17.00 

44 35*2 Golden . 4.00 

44 348 Hammerman . 20.00 

44 344 M. J. Hansen . 10 00 

44 336 J. IV. Weinstein. 50 00 


Total . $2,159.69 


These accounts 'represent balances on the partnership 
ledger at December 31, 1916, which were carried forward 
into the new ledger by the accountant employed to open a 
new set of books as of January 1, 1917. The amount of 
$1,504.28 charged against Harry Pottasli represents a with¬ 
drawal by him from the partnership in excess of the amount 
of the withdrawals made by his brother, Max Pottasli. In 
1917 the account was closed out and charged to salary ac¬ 
count of Harrv Pottasli. The account receivable from A. 


Pottasli represents an amount advanced to a relative of the 
partners. The advice obtained by the Commissioner from 
the bookkeeper was that it represented a donation to a rela¬ 
tive. The other accounts listed represent advances made 
either to employees or to peddlers who transacted busi¬ 
ness with the partnership. 

In arriving at its net worth on January 1, 1917, the part¬ 
nership included therein a building and loan investment ac¬ 


count of $3,3*26. 


The Commissioner excluded this amount 


from the net worth of the partnership on January 1, 1917, 
upon the ground that the amount represented payments 
made to building and loan associations by the partnership 
upon books standing in the names of other persons than 
the partners. 

21 Pottasli Brothers purchased large quantities of 
second-hand burlap from peddlers and from some 
large corporations. It did this throughout the years 1916, 
1917 and 1918. Sometimes it was dealing with as manv as 

o w 

100 peddlers at the same time. It was its practice to ad¬ 
vance to the peddlers or persons shipping burlap approxi¬ 
mately 80 per cent of the estimated purchase price of the 
burlap prior to the time invoices for the burlap were re- 










19 


MAX POTTASH VS. R. H. LUCAS, COM. 1ST. REV. 

ceived and put through its books of account. AVlien ad¬ 
vances were thus made debits were made in the accounts 
payable ledger. When the burlap was assorted and the 
value thereof determined an invoice was made out, put 
through the books, and the excess amount payable to the 
shipper or peddler was paid thus balancing the account. 
The accountant discovered this situation at the close of 1917 
and ascertained that the debit balances in the accounjts pay¬ 
able ledger in the amount of $39,501.70 did not represent 
advances made to peddlers and others prior to the receipt 
of the burlap but represented partial payments for burlap 
received. All of the burlap received had either beep man¬ 
ufactured and sold prior to the close of the year or p’as in¬ 
cluded in the inventorv at the close of the vear. Hcf deter- 
mined that the debit balances in the accounts payable ledger 
at December 31, 1917, represented merely a part of tjhe cost 
of burlap which had been received in 1917. He therefore 
made a journal entry debiting merchandise with $39,501.70 
and credited sundry accounts payable with thcj same 
amount. The effect of this transaction was to increase the 
cost of merchandise purchased during the year 1917] to the 
extent of $39,501.70. There is a counter entry of 
22 $6.50 leaving the net amount of tlie increase in the 

cost of merchandise $39,495.20. The Commissioner 

i 

has allowed $5,171.98 as an additional cost of purchases in 
1917 but has disallowed $34,323.22 as the cost of merchan¬ 
dise purchased in 1917 and has increased the partnership’s 
net income for 1917 bv a like amount. 

The Commissioner increased the partnership income for 
1917 in the amount of $2,060.43 representing bad debts de¬ 
ducted by the partnership in 1917. The following accounts 
appearing in the 1917 ledger less a credit of $450 in 1]917 by 
Pottash Brothers account for this item: 


Page 344 M. J. Hanson. |$10.00 

“ 348 Hammerman . 17.00 

“ 374 B. Sekenofsky. 1.50 

“ 396 Xew Amsterdam. 7S6.40 

“ 400 A. Pottash. 694.15 

“ 404 J. Gordon Lodge. |l68.88 

446 Joseph Forbstein. 795.00 

“ 448 John Toliver. 7.50 
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Page 434 I. Katz. 20.00 

“ 462 Reuben Fishman . 10.00 


Total. $2,510.43 

“ 336 Credit J. Weinstein. 450.00 


Xet amount . 


$2,060.43 


These accounts werfc not ruled off on the 1917 ledger but in 
preparing a balance sheet on December 31, 1917, they were 
all eliminated and were not carried forward and entered 
on the new ledger Opened January 1, 1918. For this rea¬ 
son they did not appear among the assets of the partnership 


23 


on December 31, 1917. 

The return of Pottash Brothers for 1917 was tiled in 


the office of the collector at Philadelphia, on March 
27,191S. The partnership was dissolved in September, 1924. 
The deficiency notice was mailed on December 18, 1925. 
Pottash Brothers had filed a chain of waivers or consents 
extending the time! within which deficiencies might be as¬ 
sessed and collected. It filed one such consent dated De¬ 
cember 3, 1924, which extended the period within which 
to assess and collect any tax on the partnership. This con¬ 
sent provided as follows: 


In pursuance of the provisions of existing Internal Reve¬ 
nue Laws, Pottash Bros., partnership, a taxpayer, of Water 
& Wolf Streets, Philadelphia, Pa., and the Commissioner 
of Internal Revenue, hereby consent to extend the period 
prescribed by law for a determination, assessment, and 
collection of the amount of income, excess-profits, or war- 
profits taxes due under any return made by or on behalf 
of said taxpayer for the year 1917 under the Revenue Act 
of 1924, or under prior income, excess-profits, or war-profits 
tax Acts, or under Section 38 of the Act entitled “An Act 
to provide revenue, equalize duties, and encourage the in¬ 
dustries of the United States, and for other purposes,” 
approved August 5, 1909. This waiver is in effect from 
the date it is signed by the taxpayer and will remain in 
effect for a period! of one year after the expiration of the 
statutory period of limitation within which assessments of 
taxes may be made for the year or years mentioned, or the 
statutory period of limitation as extended by Section 277 (b) 







MAX POTTASH VS. R. Ii. LUCAS, COM. INT. REV. 


21 


of the Revenue Act of 1.924, or by any waivers alreadv on 
file with the Bureau. 

(Signed) POTTASH BROTHER^, 

T ax payer , 

Bv MAX POTTASH, 

A Partner. 

D. H. BLAIR, 

Com missioner. 

When the partnership of Pottash Brothers was dissolved, 
all of its assets were transferred to a corporation known as 
Pottash Brothers Co., which continued the business| of the 
partnership. 

24 Petitioners, Max and Harry Pottash, rendered in¬ 
dividual income-tax returns for 1917, on pach of 
which was shown a tax of $533.81, which was assessed. In 
an audit of these returns the Commissioner increased the 
income in each case to $30,877.66. In so doing he has in¬ 
cluded in gross income salary in the amount of $0,454.40 
received from the partnership and $25,930.67 as eacli part¬ 
ner’s distributive share of the partnership income as com¬ 
puted by him. The inclusion of $5,454.40 as salaryj repre¬ 
sents the amount shown on the partnership books asj salary 
paid to each partner. 

In arriving at each partner’s distributive share of income 
the Commissioner took one-half of the partnership income 
computed by him after deducting the partnership tax as 
computed by him. This distributive share was not again 
reduced by the partner’s share of the partnership excess- 
profits tax. 

The Commissioner has valid written consents authorizing 
him to assess and collect any tax which may be foun$ to be 
due from Max and/or Harry Pottash. 

In the deficiency notices sent to the petitioners, thO Com¬ 
missioner has proposed the assessment and collection of a 
100 per cent fraud penalty which is based on the provisions 
of section 3176 of the Revised Statutes, as amended py sec¬ 
tion 16 of the Revenue Act of 1916, and in effect during the 
vear 1917. 

Opinion. 

Smith: The issues involved in these proceedings,jstated 
at length in the preliminary statement, may be briefly stated 
as follows: 


oo 
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(1) What was the correct net worth of the part¬ 
nership at January 1, 1917? 

(2) What was the correct net income of the partnership 
for 1917? 

(3) Whether the tax returns filed for the partnership and 
of the individual partners for 1917 were false and fraudu¬ 
lent. 


(4) Whether the deficiency determined for the partner¬ 
ship is barred front assessment and collection by the stat¬ 
ute of limitations. 

(5) Whether the distributive share of each partner 
should be reduced by one-half of the profits tax payable 
by the partnership. 

The books of account of the partnership prior to 1917 
were kept mainly on a single entry basis and, as the certi¬ 
fied public accountant testified, were “in a deplorable con¬ 
dition." When he was called in by the partnership at the 
close of 191b for the purpose of auditing the books of ac¬ 
count, the accountant made no closing of the books but 
opened a new set of books on a double entry basis to begin 
January 1, ltd7. A new ledger was opened and balances 
from the old ledger were transferred to the new ledger. 
He determined the net worth of the partnership at January 
1, 1917 to be $196,126.50. From that date the books of ac¬ 
count, as above indicated, were kept on a double entry basis 
but apparently numerous errors were made by the book¬ 
keeper during the ivear ltd7. The same accountant, em¬ 
ployed to audit the books for 1917, found so many errors 
that he did not make a complete audit and closing of the 
books but attempted to start afresh from January 1, 
1918. Accordingly, a new ledger was opened as of 
26 January 1, 1918, and balances brought forward from 
the previous ledger. The accountant determined the 
gain of tlie partnership for 1917 by deducting from the net 
worth at December 31, 1917, the net worth at January 1, 
1917. The profit thus determined was $14,586.81. 

The Commissioner in attempting to verify the correct¬ 
ness of the return made for the partnership for 1917, re¬ 
jected the basis used by the certified public accountant and 
attempted to compute the net income from the books. The 
record of this action discloses that the Commissioner made 
errors in determining the net income. He treated as in¬ 
come of 1917 a sale of merchandise made in 1916 for a price 
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of $12,GOO and clearly overstated the net income! ^ ie 
partnership for 1917 by that amount. Likewise, lij? deter¬ 
mined the cash balance at January 1, 1917 as the difference 
between the debits on the cash book for the month of De¬ 
cember and the credits on the cash book for the same 
month. He determined that the cash on hand at the close 
of 191G was $4,215.36, whereas the proof is clear that the 
amount determined by the accountant, namely, $13,013.49, 
is the correct amount. 

From a consideration of the entire record we are of the 
opinion that the net income of the partnership for 1917, 
can best be determined upon the basis of the net worth at 
the beginning and close of the year, making, however, cer¬ 
tain adjustments as will be stated in some detail herein¬ 
after. | 

First, considering the net worth at January 1, 1917, the 

evidence shows that the partnership included as ac- 

27 counts receivable at January 1, 1917, an overdraft of 

Harry Pottash in the amount of $1,504.28 ancl a loan 

or donation to a relative, A. Pottash, in the amount of 

$534.41. The evidence does not show that these amounts 

were true accounts receivable. Harrv Pottash had with- 

* 

drawn from the business $1,504.28 more than his brother; 
but the evidence does not disclose that he was under any 
obligation to return this amount to the partnership. The 
overdraft was charged up to him as salary in 1917. The 
charge against A. Pottash appears to have been!for i 
advance made to a relative. The bookkeeper gave 
formation that this was a donation made to such 
and that there was no intention that it ever would 
back. Apparently there was a further advance to th 
relative in 1917 and the account at December 
showed an advance to him of $694.15. This was no^ 
nized as a true account receivable at the close of 13)17 and 
the partnership's accountant in opening the new ledger for 
1918 omitted it therefrom. Upon this evidence we are of 
the opinion that the partnership overstated its net worth 
at the beginning of the year 1917 by the amounts claimed 
to be due the partnership from Harry Pottash and A. Pot¬ 
tash. We are also of the opinion that the investment of the 
partnership in shares of building and loan associations in 
the amount of $3,326 was not an asset of the partnership. 
The revenue agent testified that this amount represented 


an 

-‘ the in- 
•elative 
)e paid 
s same 
% 1917 
recog- 
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payments made to building and loan associations to the 
wives or relatives of the partners. We therefore think that 
the investment of the partnership in the shares of 

28 building and loan associations was not an asset of 
the partnership and that the net worth found by the 

accountant at January 1, 1917, was overstated in the total 
amount of $5,364.69 and that the true net worth on that date 
was $190,761.81. The accountant found that the income of 
the partnership fof 1917 was $14,586.81. This is the amount 
reported on the partnership return for 1919. The respond¬ 
ent, upon the basis of the revenue agent’s report, increased 
the net income to $78,457.56. The evidence discloses that 
the revenue agent made errors in reaching such net income. 
We are not convinced, however, that the net income reached 
bv the accountant is entirelv correct. The record shows 
that the partnership received large quantities of burlap 
from several large corporations and also from many junk 
dealers and peddlers. The burlap was delivered to the 
partnership’s plant in large bundles. An estimate of the 
value was at once made and the shippers or the peddlers 
were given a cash advance in respect of the burlap. Max 
Pottash testified that the conditions in 1916 and 1917 were 
similar. The advances made were debited to the shippers 
or peddlers in the accounts payable ledger. The account¬ 
ant’s curiosity was not roused by this fact until he made 
his audit at the close of 1917. He then asked for an explana¬ 
tion of these debits and was told the true situation regard- 
ing them. Since the burlap had actually been received and 
had gone into the manufactured product and been sold, or 
was included in the inventorv at the close of the vear, the 
accountant decided to place the books on a correct basis at 
the close of 1917 and, accordingly, debited merchan- 

29 dise and credited accounts payable on the accounts 
payable ledger to the extent of the unbalanced debits 

which he found existing on the ledger at December 31, 1917. 
The entries which he made had the effect of increasing the 
cost of merchandise consumed in 1917 to the extent of 
$39,495.20. The respondent has allowed as additional cost 
of merchandise for 1917 $5,171.98 but has disallowed the 
balance amounting to $34,323.22. 

There can be no question but that the action of the 
accountant employed by the partnership was correct for 
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SO 


1, 1917 
6 or in 


i 

the purpose of determining the true net worth of tljie part¬ 
nership at December 31, 1917. He corrected, however, a 
practice which had been in existence apparently through- 
out 1916 and 1917. The same conditions existed jin 1916 
as in 1917. He did not correct the books at January 1, 1917. 
To the extent that there may have been unbalanced debits 
in the accounts payable ledger at January 1, 1917, an over¬ 
statement of the net worth of the partnership at jthe be¬ 
ginning of the vear 1917 would have resulted; for the 
merchandise that had been received up to January 
was either reflected in sales of merchandise in 191 

inventorv at the close of the vear. We can not determine 
• * 

the extent of any error that may have been madd at the 
beginning of 1917. It is evident, however, that (the net 
worth at the close of 1917 was determined on an tntirelv 
different basis from that at the beginning of the vear and 

V-> » | 

we can not accept the accountant's statement as reflecting 
the true net worth at the beginning of the year. jFhe re¬ 
spondent has determined that the net income of the partner¬ 
ship for 1917 was understated to the extent of $34,323.22 
due to the correction made in the partnership books of ac¬ 
count at the close of 1917. In the absence of proof of 
error the respondent’s finding is sustained. 

30 When the accountant opened a new ledgeir as of 
January 1, 1918, he failed to bring forward certain 
balances from the old ledger. These balances are claimed 
by the partnership to have constituted bad debts deductible 
from gross income. From an examination of the a 
thus claimed to represent bad debts it is found that 
them represents an investment in a building and loan as¬ 
sociation. No evidence as to the worthlessness of ^his ac¬ 
count has been furnished the Board. The claim ^gainst 
A. Pottash has been referred to above. The bookkeeper 
gave information to the effect that it represented a d 
made to a relative. The character of the J. Gordor 
account is not in evidence. Information was furnished the 
Commissioner by the bookkeeper that it represented lodge 
dues paid for members of the partnership. Upon the evi¬ 
dence of record the deduction for bad debts must [be dis¬ 
allowed since there is no proof of an ascertainnjient of 
worthlessness of them during the vear 1917. 

o * 


Iccounts 
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From the forego in g wo believe that the taxable net in¬ 
come of the partnership for 1017 was as follows: 


Net income shown by return .. $14,586 81 

Adjustment made by accountant. 34,323.22 

Amount deducted as bad debts. .... 2,060.43 


Total .$50,970 46 


31 The respondent has determined that the returns 

filed for the partnership and for the individual part¬ 
ners were false and fraudulent. We are convinced from a 
consideration of all of the evidence* that they won* not false 
or fraudulent with intent to evade* the tax. The partners 
employed a reputable accountant to audit their books of 
account for 1917 and to prepare their income-tax returns. 
The recorels were in bad shape and lie* did the best that he 
could with the* records available. Apparently tlu* changes 
that he made in the books of account at the* close of 1917 for 
the purpose of correcting* tlu* books was not done with any 
thought of evading the tax of the partnership or of tlu* part¬ 
ners. We can not determine* what effect the change* made 
by the accountant in the closing* entries for 1917 had upon 
the correct net income of 1917. Our conclusion is that the 
assertion of any penalty for filing* fraudulent returns was 


not incurred. 

The partnership return for 1917 was filed on March 27, 
1918. The statutory five-year period in which to assess any 
tax on this return expired March 27, 1923, except as it may 
have been extended by a consent or consents filed for a 
later determination iof the tax. It was admitted at the hear¬ 
ing that a chain of such consents had been filed. The part¬ 
nership was dissolved in September, 1924. A consent was 
filed on December 3. 1924, as sot forth in tlu* findings of fact. 
This consent was filed on behalf of the partnership by Max 
Pottash, one of the partners. Counsel for the petitioners 
contend that Max Pottash had no authority to sign a con¬ 
sent which would bind his brother. In support of this con¬ 
tention reliance is had upon decisions of the courts of 
Pennsylvania. In Scitonenicni v. Ferjley, 7 Pa. St. 433, the 


court said: 


32 


Xow it 
partners 


is settled that, after dissolution, the late 
are not agents for each other, except to 
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make good outstanding engagements, or for the purpose of 
liquidating the affairs of the partnership. They cannot 
enter into a new contract or engagement for theif former 
associates, nor hind them by a new promise: Est. j:>f Davis 
Desaugue, 5 AYhart, 530; Levy v. Cadet, 17 Scrg. Rawle, 
126. And if one acknowledges an account, it will dot affect 
the other; 3 Johns, 536. 


Again, in Kaufman v. Fisher, 3 Grant. 302, the court said: 

That a promise, however expressed, made by one member 
of a dissolved partnership to pay a partnership debt already 
barred bv the statute, does not revive the debt as to his 
copartner, is settled law in Pennsylvania. The gifound is, 
that the power to create a new right against the partner¬ 
ship does not exist in any partner after the dissolution of 
it; and the acknowledgment of a debt already barred by the 
statute of limitations is not the mere continuation of the 
original promise, but a new contract springing out of, and 
supported by, the original consideration. 

There is no evidence, however, that Harry Pottash was 
not consulted by his brother in connection with the filing of 
the consent or that he in any wise withheld consent. This 
consent was filed in connection with the winding up and 
liquidation of the affairs of the partnership and it bound 
Max Pottash and that he may be held liable for the assess¬ 
ment and collection of deficiencies of tax found to be due 
from the partnership. 

The final assignment of error which it is necessary for 
us to consider is that in the computation of the deficiencies 
in income tax owed by the partners the respondent has 
failed to give effect to the decision of the United States Cir¬ 
cuit Court of Appeals for the Second Circuit in the case of 
Reid v. Rafferty, 15 F. (2d) 264, which decision has been 
published with approval by the Treasury Department as 
Treasury Decision 3971. In accordance \v|ith that 
33 decision the distributive share of the net income of a 
partnership assignable to each partner ijs to be 
credited with the proportionate part of the excess-profits 
tax of the partnership apportioned to such partner. Max 
Pottash and Harrv Pottash are entitled to have deficiencies 
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in tax for 1917 computed in accordance with the decision of 
the court in Reid v. Rafferty , supra . 

Judgment will be entered under Rule 50. 

Xow, October 24, 1929, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

, Clerk U. S. Board of Tax Appeals. 

34 United States Board of Tax Appeals. 

Docket No., 11991. 

Max Pottash, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

Pursuant to the Board’s decision promulgated May 29, 
1928, and the respondent having on July 5,1928, filed notice 
of settlement setting forth a deficiency in the amount of 
$795.92 for the year 1917, and counsel for the petitioner 
having on July 28, 1928, filed acquiescence thereto, now, 
therefore, it is 

Ordered and decided that, upon redetermination, there is 
a deficiencv in the amount of $795.92 for the vear 1917, 
with respect to this taxpaver. 

(Signed) ‘ WILLIAM D. LOVE, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., August 1, 1928. 

A true copv. Teste: 

P>. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, October 24, 1929, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk TJ . S . Board of Tax Appeals. 
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35 Filed Feb. 1, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No., 11991. 

Max Pottash, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Court of Review. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review of the above 
designated proceeding may be had before the Court of Ap¬ 
peals of the District of Columbia. 

GEO. E. H. GOODNER, 

Counsel for Petitioner. 

C. M. CHAREST, 

Counsel for Respondent. 

H. 

Now, October 24, 1929, the foregoing stipulation as to 
court of review certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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36 Filed Fob. 1, 1929, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia, 

Term, -. 


No. —. 

Max Pottash, Appellant, 
vs. 

Commissioner of Internal Revenue, Appellee. 

(Board of Tax Appeals Docket, No. 11991.) 

Xotiee of Filing of Petition for Review. 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
"Washington, I). C., 

Attorney for Appellee: 

Please take notice that on the 1st dav of Februarv, 1929, 
the undersigned will present to the United States Board of 
'Fax Appeals and tile with the Clerk thereof a petition for 
review bv the Court of Appeals of the District of Columbia 
of the final order and decision of the Board rendered and 
entered on its records on August 1, 1928, in the appeal of 
the above named appellant to said Board, Docket No. 11991, 
a copy of which petition for review is attached hereto. 

Dated at Washington, D. C., this 1st dav of Februarv, 
1929. 

GEO. E. II. GOODNER. 

1 GEO. E. H. GOODNER, 

Attorney for Appellant. 

Address: Munsey Building. Washington, D. 0. 

Service of the above notice and a copy of the pet it ion for 
review stated therein is hereby accepted this 1st day of 
Februarv, 1929. 

C. M. CHARIST, 

Counsel for Appellee. 
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37 Filed Feb. 1, 1029, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Oolnmbiaj 

Term,-. 

No. —. 

Max Pottash, Appellant, 
vs. 

Commissioner of Internal Revenue, Appellee} 
(Board of Tax Appeals Docket, No. 11991.) 


Petition for Perieie of Pension of the United States Board 

of Tax A ppeals. 

To the Honorable the Chief Justice and the Judges bf the 

Court of Appeals of the District of Columbia: 

Appellant respectfully represents to the Court: • 

T. Jurisdiction. 

1. That appellant is a citizen of the United States and 
that he has resided at Philadelphia, Pennsylvania, since 
prior to 1917. 

2. That appellee is the duly appointed and acting Com¬ 
missioner of Internal Revenue of the United States. 

3. That heretofore appellant, pursuant to law, appealed 
to the United States Board of Tax Appeals from the action 
of appellee with respect to his tax liability for the! year 
1917 and that appeal was entered on the Board's docket at 
No. 11991. 

4. That appellant desires a review of the Board's deci¬ 
sion in said proceeding and bring this action under tlnji pro¬ 
visions of Section 1001, 1002, and 1003, of the Revenuje Act 
of 192G, as amended by Section 903 of the Revenue Act of 
1928. 
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IT. Nature of the Controversy. 


1. The appellant filed a timely income tax return for the 
year 1917 with the Collector at Philadelphia, Pennsylvania, 
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therein reporting 1 his distributive share of the income of the 
partnership known as Pottash Brothers, of which he was a 
member owning a 50% interest thereon, and paid the tax 
assessed thereon of $533.81. 

2. That in auditing said return the Commissioner of In- 
ternal Revenue increased the income by one-half of the 
amount bv which he increased the distributive income of 
said partnership and on December 18, 1925, mailed a notice 
to appellant of a deficiency in tax for 1917 and a 100% pen- 
altv under Section 3176 of the Revised Statutes, the total 
amount of tax and penalty asserted being $4,404.81, a copy 
of which notice is attached to the petition filed with the 
Board of Tax Appeals as Exhibit “A'’. 

3. That in due time appellant appealed to the United 
States Board of Tax Appeals for said deficiency in tax and 
penalty and the proceeding was docketed there at Xo. 
11991: that said appeal was consolidated for trial and deci¬ 
sion by the Board with the appeal of the said partnership 
bv Pottash Brothers, Docket Xo. 11990, and was heard bv 
the Board on January 31, 1928: that the Board promulgated 
its findings, decision, and opinion thereon on May 29, 1928, 
and entered its order of redetermination on August 1, 1928, 

wherein it ordered and decided that there was a deficiencv 

% 

in tax for 1917 of $795.92 and no penalty. 

4. That the additional net income of this appellant found 
bv the Board and the said deficiencv of $795.92 are due en- 
tircly to the finding of additional income of said partner¬ 
ship in excess of that originally returned by it; that said 
partnership, concurrently herewith, is appealing to this 
Court for a review of the Board’s decision in its case and 

that all of the issues and the nature of the controversv are 

% 

therein set out: that said appeal of said partnership to this 
court is by reference made a part hereof. 


III. Designation of Court of Review. 


That a review of the decision and order of redetermina¬ 
tion of the United States Board of Tax Appeals in 
39 the said proceeding (B. T. A. Docket Xo. 11991) is 
now sought in the Court of Appeals of the District 
of Columbia, in accordance with a stipulation between the 
parties filed with the Board pursuant to the provisions of 
Section 1002(J) of the Revenue Act of 1926. 
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IV. Assignment of Error. 

1. That the Board of Tax Appeals erred in overstating* 
appellant’s net income for 1917, due to the inclusion therein 
of 30% of the distributive income of the partnership of 
Pottash Brothers, as determined by it, which saijl part¬ 
nership net income was overstated by the Board. 

‘2. That the Board of Tax Appeals erred in finding a de¬ 
ficiency against appellant for 1917. 

Wherefore appellant prays that this Honorable Court 
will review the said findings, decision, opinion, and order of 
redeterniination of the said Board and reverse and set 
aside same insofar as the aforesaid assigned errorsp apply 
and therein find for appellant; and grant such otljer and 
further relief as appellant may be entitled to or wjiich to 
the Court mav seem equitable and proper. 

GEO. E. H. GOODXEE. 

GEO. E. H. GOODXER, 

At to rn ey fo r A ppeila'nt. 

Address: Munsev Building, Washington, D. C. 

District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goodlier, who 
being duly sworn according to law deposes and says that 
lie is the Attorney for the above named Appellant, and that 
as such he has authority to sign and did sign the foregoing 
petition; that he has read the same and that the fqcts set 
forth therein are true to the best of his knowledge jjmd be¬ 
lief, and that the said petition is signed in good faith. 

GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 1st day of Feb- 
ruarv, 1929. 

[Seal of Florence M. Stephenson, Notary Public, Dis¬ 
trict of Columbia.] 

FLORENCE M. STEPHENSON] 

Notary Public. 

My commission expires April 28, 1921. 

5—5083a I 
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Xow, October 24, 1929, tlic foregoing petition for review 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE. 

Clerk U. S. Hoard of Tax Appeals. 
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United States Board of Tax Appeals. Filed Oct. 16, 


In the Court of Appeals of the District 

Term,-. 


of Columbia, 



Pottash Brothers, Appellant, 

v. 

Commissioner of Internal Be venue. Appellee. 
(Board of Tax Appeals Docket, Xo. 11991.) 


A molded Designation of Record. 


To the Clerk of the United States 


Board of Tax Appeals: 


AVill you please 'include in the transcript of record for 
the Court of Appeals of the District of Columbia the follow¬ 
ing: 


1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board. 

3. Stipulation of parties filed October 16, 1929. 

4. The findings of fact, opinion, and decision of the 
Board. 

5. The Board’s deficiency Order entered Aug. 1, 1928. 

6. The petition for review. 

7. The stipulation as to Court of Review. 

Respectfully, 

GEO. E. H. GOODXER. 

GEO. E. H. GOODXER, 

Counsel for Appellant. 

Address: Munsey Building, Washington, D. C. 
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Service of the above accepted this Ibtli day of October, 
1929. 

C. M. CHAREST, 

General Counsel. Bureau of Internal Revemtk, 

Attorney for Appellee. 

The foregoing praecipe approved. Xo counter praecipe 
will be filed. 

0. M. CHAEEST. 

Now, October 24, 1929, the foregoing amended designa¬ 
tion of record certified from the record as a true ecfpy. 

[Seal U. S. Board of Tax Appeals.] 

B. 1). GAMBIA 
Clerk U. S. Board of Tax Ap\ 


\ peals. 


41 United States Board of Tax Appeals. 

Docket Xo.. 11991. 

' i 

Pottash Brothers, Petitioner, 

v. i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the respondent, it is 

Order that the time for preparation of evidence and 
transmission and delivery of record sur petition for review 
of the above entitled proceeding in the Court of Appeals 
of the District of Columbia, be and il is hereby extended 
to November 4, 1929. 

(Signed) BENJAMIN H. LITTLETON, 

Member. 

Dated Washington. D. C., October 3, 1929. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 


A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


(Jlerk. 
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United States Board of Tax Appeals. 
Docket No.. 11991. 


Max Pottash, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers su-r petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to October 3, 1929. 

(Signed) BENJAMIN H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, I). C., September 3, 1929. 

[Seal U. S. Board of Tax Appeals.] 

• B. D. GAMBLE, 

Clerk. 

A true copv. Teste: 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

43 United States Board of Tax Appeals. 

Docket Nos., 11990, 11991, 11992. 

Pottash Brothers, Max Pottash, Harry Pottash, 

Petitioners. 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners and counsel for 
the respondent consenting thereto, it is 
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Order that the time for preparation of evidence and trans¬ 
mission and delivery of record papers sar petitions for 
review of the above entitled proceedings in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to September 3, 1929. 

(Signed) JOHN B. MILLIKEN 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., July 29, 19*29. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLEl 

Clerk. 

A true copy. Teste: 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals. 

44 United States Board of Tax Appeals. 

Docket No., 11991. 

Max Pottash, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

i 

Order Evlarpwp Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to August 1, 1929. 

(Signed) BENJAMIN II. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., June 1, 1929. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE 


A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


Clerk. 
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United States Board of Tax Appeals. 
Docket No., 11991. 

Max Pott ash, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to June 1, 1929. 

(Signed) B. H. LITTLETON, 

Member C. 8. Board of Tax Appeals. 

Dated Washington, D. C., April 2, 1929. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk. 

A true copv. Teste: 

B. D. GAMBLE, 

('Jerk U. 8. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5083. 
Max Pott ash, appellant, vs. Robert H. Lucas, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Oct. 29, 1929. Henry W. Hodges, clerk. 
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October Term, 1929 
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Max Pottash, Appellant, 
v. 

Robert H. Lucas, Commissioner of Internal 

Revenue, Appellee 


On Petition for Review of Decision of the United 
States Board of Tax Appeals 


APPELLANT’S BRIEF 


I. Statement of the Case 

This is a petition for review of the decision of the 
United States Board of Tax Appeals promulgated 
May 29, 1928, and its final order entered August 1, 
1928, wherein the Board found and entered a defi¬ 
ciency in tax for 1917 against appellant in the i 
amount of $795.92. 

A complete statement of the case is contained in 
the petition for review^ under the caption “ Nature 
of Controversy,” pages 31 and 32 of the record, so 
that it is not deemed necessary to repeat or reprint 
it here. 
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Suffice it to say that the only question is the cor¬ 
rect income of the partnership of Pottash Brothers 
for 1917. which has not vet been finally determined 

7 w 

but which is now pending before this Court, concur¬ 
rently herewith, in an appeal designated Pottash 
Brothers vs. Robert H. Lucas, No. 5082. 


II. The Facts 


The facts in 


this case are set forth at length 


the Board’s Fndings of Fact appearing on pages 
to 21, inclusive, of the record. 


m 


14 


III. Assignments of Error 

1 . That the Board of Tax Appeals erred in over¬ 
stating appellant’s net income for 1917, due to the 
inclusion therein of 50 per cent of the distributive 
income of the partnership of Pottash Brothers, as 
determined by it, which said partnership net income 
was overstated by the Board. 

2. That the Board of Tax Appeals erred in finding 
a deficiency against appellant for 1917. 

IV. Question Presented 

The only question presented is that of the correct 
income of the partnership of Pottash Brothers in 
1917. The Board of Tax Appeals has included in 
appellant’s 1917 income one-half of the said part¬ 
nership income as determined by the Board. If that 
income is correct, then the deficiency found against 
this appellant is correct. If that income is changed, 
then there must be included in this appellant’s 1917 
income one-half of the new partnership income 
instead of that already included and his tax liability 
must be recomputed accordingly. 
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There is no question as to the method of computing 
the tax. Appellant admits that the Board’s method 
is correct. 


V. Argument 


No argument is needed here. The question of tt|o 
correct income of Pottash Brothers is involved in tlje 
appeal of said partnership pending concurrentl!v 
herewith and designated Pottash Brothers vs. Rob¬ 
ert H. Lucas, No. 5082. When the questions there 
presented are decided, they will become res ad judi¬ 
cata as far as this appeal is concerned and tips 
appeal was taken only to preserve appellant’s rightjs 
until that case is decided. 

VI. Conclusion 
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Wherefore, it is respectfully requested that this 
Honorable Court will enter a decree in this case tp 
the eft’ect that the income and tax liability of appellant 
shall be recomputed in conformity with the Court 
finding as to the correct income of the partnership 
of Pottash Brothers for 1917, in the case of Pottas 
Brothers vs. Robert H. Lucas, No. 5082. 


Respectfully^ubmitted, 





Geo. E. H. Goodner, 
Attorney for Appellant. 


Address: Munsey Building, 
Washington, D. C. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1929 
No. 5083 

Max POTTASH, APPELLANT 
V. 

Robert H. Lucas, Commissioner of Internal 

Revenue 

i 

i 

_ 

APPEAL FROM THE HOARD OF TAX APPEALS 

brief for appellee I 

PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion in the present case! is 

i 

that of the United States Board of Tax Appeals 
(R. 11), which is reported in 12 B. T. A. 190. j 

JURISDICTION 

The appeal in this case involves income taxes for 
the year 1917 in the amount of $795.92, and is takpn 
from an order of redetermination by the United 
States Board of Tax Appeals promulgated on Au¬ 
gust 1,1928. (R. 28.) The case is brought to this 

Court by petition for review tiled on February 1, 

1929 (R. 31), pursuant to the Revenue Act of 19^6, 

(i) 
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c. 27. Sections 1001, 1002, and 1003, 44 Stat. 9, 109, 
110. 

QUESTION PRESENTED 

The only question presented is the determination 
of the correct income of the partnership of Pottash 
Brothers for the year 1917, which is now pending 
before this Court in Case No. 5082. Taxpayer is a 
partner in the firm of Pottash Brothers, owning a 
50 per cent interest therein. If the income of said 
partnership determined by the Board is found by 
this Court to be correct, then the deficiency as- 
sessed against the taxpayer is correct. (Br., p. 2.) 

STATUTES INVOLVED 

The statutes involved are the same as those found 
in appellee's brief in Case No. 5082, which are in¬ 
corporated herein by reference, and the following 
provisions of the Revenue Act of 1917, c. 63, 40 
Stat. 300: 

Sec. 1204. (1) That subdivisions (c) and 
(e) of section eight of such Act of Septem¬ 
ber eighth, nineteen hundred and sixteen, 

are hereby amended to read as follows: 
***** 

“(e) Persons carrying on business in 
partnership shall be liable for income tax 
only in their individual capacity, and the 
share of the profits of the partnership to 
which any taxable partner would be entitled 
if the same were divided, whether divided 
or otherwise, shall be returned for taxation 
and the tax paid under the provisions of this 
title: * * *. 
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STATEMENT OF FACTS 

The facts involved are the same as those set forth 
in appellee’s brief in Case No. 5082, which ajre 
incorporated herein by reference. | 

ARGUMENT 

Taxpayer says in his brief that this appeal w^s 
taken only to preserve appellant’s rights until Cabe 
No. 5082 is decided, and concedes that this case jis 
controlled by the decision in Case No. 5082. (Br. 
p. 3.) Therefore the argument in appellee’s bri^f 
in Case No. 5082 is incorporated herein by ref¬ 
erence. 

CONCLUSION 

The decision of the Board is correct, and should 
therefore be affirmed. 

Respectfully submitted. 

G. A. Youxgquist, 

Assistant Attorney General . 

Sew all Key, 

Morton K. Rothschild, 

7 

Special Assistants to the Attorney General . j 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue . 

E. Riley Campbell, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel . 


Makch, 1930. 
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